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II. 

INTERNATIONAL OBLIGATIONS OF THE UNITED 

STATES. 



The obligations which every state is under to every other 
state are determined by those general principles which the com- 
munity of civilized nations have adopted by usage or consent, 
express or implied, as the rules governing their relations. They 
are, of course, in all cases modified by the conventional stipula- 
tions which may exist between any two or more of them. The 
law of nations, as accepted by any state, becomes a part of its 
municipal institutions ; and when a portion of a country secedes 
or separates itself from • the other parts, forming a new state or 
independent community, it must be understood to retain the rules 
which the whole country had recognized in its international rela- 
tions. This is emphatically so as regards treaties in which the 
other contracting parties have an interest. 

When we assumed our place among the nations of the world, 
England, though she had had many treaties in which a different 
rule prevailed, regarded as the consuetudinary law the doctrine 
of the Consolato del Mare, which gave immunity to neutral prop- 
erty on board of an enemy's ship, but confiscated the property of 
an enemy on board a neutral ship. Indeed, it was not long be- 
fore the war of the American Eevolution that the rule according 
immunity to enemy's property in neutral vessels came into vogue, 
it being advocated by Hubner, the champion of the rights of 
neutrals, whose book, " De la Saisie des Batimens Neutres," ap- 
peared in 1759 ; while Yattel's work, published about the same 
period, was the vade-mecum of international law, both for Eng- 
lishmen and Americans, till the appearance of Wheaton's " Ele- 
ments." Yattel maintained that, " if we find enemy's effects on 
board a neutral ship, we seize them by the right of war." * 

* I have now before me an edition in English of Vattel, printed in Northampton, 
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Though our prize tribunals followed, during the Revolution- 
ary "War, the rules of the British court of admiralty, the treaty 
of 1778 adopted, as between us and France, the rule that free 
ships should make free goods ; and no treaty has been concluded 
by the United States adopting a different principle, except that 
of 1794 with Great Britain, which expired before the War of 
1812. The maxim " free ships free goods " has, however, been 
attached to different rules respecting the property of neutrals in 
enemy's vessels. The Supreme Court of the United States de- 
cided that the treaty of 1795 with Spain, which made "free 
ships free goods," did not necessarily carry with it the maxim, 
" enemy ships enemy goods." The embarrassments arising from 
a different rule as to the two belligerents, when one of the con- 
tracting parties is at war with a third power and the other neutral, 
induced, in 1819, a change in the treaty, to the effect that the 
flag of the neutral should only cover the property of an enemy 
whose government acknowledged the principle. The rule thus 
modified has since been applied in our treaties with the American 
states, and in other cases. 

It was before the recognition of our independence by the 
mother-country that the famous declaration of armed neutrality, 
bearing date the 20th of February, 1780, was issued by the Em- 
press of Russia. The terms of it, as communicated to the courts 
of London, Versailles, and Madrid, were : 

1. That all neutral vessels may freely trade from one port to 
another, and upon the coasts of nations at war. 

2. That the goods belonging to the subjects of the powers at 
war shall be free in neutral vessels, except contraband articles.* 

3. That the empress, as to contraband goods, bound herself 
by what is mentioned in the tenth and eleventh articles of her 
treaty of 1766 with Great Britain, extending these obligations to 
all powers at war.f 

4. That, to determine what is meant by the blockade of a port, 

Massachusetts, in 1805, which was used as a class-book in the sophomore class of 
Columbia College in 1815. 

* It may be noted that the " declaration " is silent as to neutral goods in enemy's 
ships. 

f The treaty restricts contraband to munitions of war, such as cannon, mortars, 
etc., as enumerated therein, none of which, except selles et brides, belong even to the 
category of articles ancipitis urns. 
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the term shall be confined to places where there is evident danger 
of entering, from the arrangements of the power which is attack- 
ing it, with vessels stationary and sufficiently near. 

The incident which gave rise to the measure was that two 
Russian vessels, laden with corn and bound for the Mediterra- 
nean, were seized by Spanish cruisers, on the ground that they 
were intended to supply the fortress of Gibraltar. 

Spain was among the first to commend the principles of the 
" declaration," making restitution, and pleading the arbitrary con- 
duct of England as her excuse. The proposition also met the 
earnest approval of the other European parties to the war against 
Great Britain (France and the Netherlands), and formed the sub- 
ject of the convention between Russia and Denmark, of the 9th 
of July, 1780, to which Sweden acceded, constituting the first 
confederation of armed neutrality. By this treaty the Baltic 
was declared to be a ma/re clmmtm against the shipsof-war of 
the belligerent parties. 

The United States acceded to the principles of the " declara- 
tion " of the Empress Catharine II., by an ordinance of the old 
Congress, of the date of the 7th of April, 1781. 

"It is a remarkable historical fact," says Bluntschli, "that the 
first declaration of armed neutrality of 1780 was promulgated at 
the epoch of the Anglo-American War. According to the English 
point of view, this war was a civil war. As no state, with the ex- 
ception of France, had acknowledged the insurgent colonies as a 
new state, the war had only as yet, in the eyes of the other neutral 
states, the character of a civil war. Though France and Spain 
were then likewise engaged in the contest with England, America, 
however, was the principal theatre of the war, and the neutral 
powers, Russia, Prussia, Austria, Portugal, etc., meant clearly to 
apply their declaration of neutrality to the American colonies, or, 
as they were in fact, to the United States of America. All the 
neutral states recognized in them a belligerent power, if not a new 
state, definitively established. There existed thenceforward a neu- 
trality of the European states, not only with regard to two foreign 
independent states, but as to two parties engaged in a civil war" 
(Bluntschli, " Revue de Droit International," tome ii., p. 467). 

During the wars of the French Revolution all the belligerent 
powers not only discarded in practice the principle of the armed 
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neutrality, but even those maxims of international law by which 
the rights of neutral commerce in time of war had been pre- 
viously regulated. Russia made common cause with Great Brit- 
ain and with Prussia to induce the other parties to the armed 
neutrality convention, Denmark and Sweden, to renounce all in- 
tercourse with France. 

In the further progress of the war between England and 
France, Russia, however, revived her doctrine of neutrality. A 
new confederacy between Russia, Denmark, and Sweden, was 
formed in 1800, to which Prussia gave her adhesion ; but, under 
the pressure of the maritime power of England, the league was 
dissolved and its principles expressly relinquished by Russia in 
the convention signed at St. Petersburg, in 1801, between her 
and Great Britain, and which was subsequently acceded to by 
Denmark and Sweden. In 180T, in consequence of the stipula- 
tions contained in the Treaty of Tilsit, between Russia and 
France, a declaration was issued by the Russian court, in which 
the principles of the armed neutrality were proclaimed anew, 
and the convention of 1801 was annulled by the Emperor Alex- 
ander. In 1812 a treaty of alliance against France was signed 
by Great Britain and Russia; but no convention affecting the 
freedom of neutral commerce and navigation has been since con- 
cluded between these two powers, unless we refer to their being 
parties to the Declaration of Paris of 1856. 

The treaty of 1785, between the United States and Prussia, 
and which is the first that provides for the immunity of private 
property at sea, was of the most liberal character. The operation 
of its peculiar provisions was, however, suspended by the treaty 
of 1799, in consequence of the then political state of Europe ; 
but they were reinstated in the treaty of 1828. 

All Americans may revert with pride to the manner in which 
our foreign relations were conducted at the outset of the wars of 
the French Revolution. Besides the violation of our acknowl- 
edged rights by both the contending belligerents, for which 
neither offered any other apology than the fact of the infliction 
on us of similar injuries by its enemy, there were intrinsic diffi- 
culties in the maintenance of an impartial neutrality, arising from 
the discordant, if not incompatible, character of the obligations 
existing on our part to France and England respectively. The 
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treaty with France, which commenced by stipulating exemption 
from belligerent capture, of enemy's goods in neutral ships, was 
in many respects at variance with the rules which we had accepted 
from England as governing the consuetudinary law of nations, 
while by the treaty of 1794, which was subsequent to the Presi- 
dent's proclamation of neutrality, we gave to the English inter- 
pretation of international obligations a conventional sanction. 

There are many things which may be done by a neutral in 
war which have the appearance of equality, but in their operation 
may have a different effect on the conflicting interests of the bel- 
ligerents. A neutral country may, without breach of neutrality, 
permit both belligerents to equip vessels in its ports. Even with- 
out any previous stipulation with either party, the ports of a 
neutral may be closed or kept open to the prizes of both. It is 
competent for a nation to stipulate, during a period of peace, 
to give in war privileges to one party exclusively : thus, by the 
treaty of 1778, with France, it was declared that it shoidd be 
lawful for the ships-of-war of either of the contracting parties 
and privateers to carry whithersoever they please the ships and 
goods taken from their enemies, while no access shall be given to 
the ships-of-war or privateers of their enemies, except when 
forced in by stress of weather. 

The proclamation, which bears date the 22d of April, 1793, 
announces the existence of war between Austria, Prussia, Sardinia, 
Great Britain, and the United Netherlands, on the one part, and 
France on the other. It was accompanied by general instruc- 
tions from the Treasury Department, intended, among other 
things, to secure to France her treaty-rights, while nothing be- 
yond this should be conceded ; and it declares what France (so 
far as it affected her) regarded as a violation of her treaty with 
us, that no armed vessel which has been or shall be originally 
fitted out in any port of the United States, by either of the par- 
ties at war, is thereafter to have asylum in any district of the 
United States. No privateer of the powers at war with France 
can enjoy any other privilege than that of purchasing victuals 
sufficient to go to the next port of the prince or state from which 
it has its commission. 

Though the French prizes were brought into our ports, 
and were, therefore, in a certain sense, within our power, it was 
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not, besides the danger we incurred from France, an easy task 
for our Government to comply with the demands for restitution. 
Nice questions were raised as to the respective powers of the ex- 
ecutive and judiciary. President "Washington did not, however, 
rest his course as to a foreign nation on any technical ground 
not defensible under the law of nations ; but it was only through 
the exercise, by our admiralty courts, of a jurisdiction, for which 
Sir Travers Twiss says no English precedent can be found since 
the time of Sir Lionel Jenkins, that the restitution was effected. 
Such an exercise of power by our courts was confessedly an 
exception to the general rule, that the trial of captures on the 
high-seas belongs exclusively to the courts of the nation of the 
captors. Our courts, however, held, and they continue to hold, 
that if the capture be made within the territorial limits of a 
neutral country into which the prize is brought, or by a pri- 
vateer which has been illegally equipped in such neutral coun- 
try, the prize courts of that country not only possess the power, 
but it is their duty, to restore the property to the owner. This 
was done to the private claimant, though the propriety of that 
course, without the intervention of his government, has been, 
with apparent reason, questioned by Judge Story. Not only 
was restitution made where the prizes were within our territory, 
whenever that could be done without involving us in a conflict 
with France, but, where it could not, compensation was made by 
us to England under the treaty of 1794. 

That Mr. Jefferson's course was in no wise actuated by any 
predilection in favor of one or the other belligerent parties, is 
quite apparent from the correspondence at the time between 
him and the English and French ministers to this country. The 
grievance of which we had specially to complain was, besides the 
illegal captures, the institution of consular French courts in the 
United States. 

Mr. Jefferson, Secretary of State, writing to Mr. Hammond, 
British minister, under date of May 15, 1793, after stating that 
an alleged condemnation of a British prize by the French consul 
at Charleston was a legal nullity, and can make no part in the 
title of a vessel, though it was an act of disrespect toward the 
United States, asserts that the purchase of arms and military ac- 
coutrements by an'agent of the French Government, in this coun- 
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try, with an intent to export them to France, is permitted by the 
law of nations : 

"It" (the law of nations) "is satisfied with the external penalty- 
pronounced by the President's proclamation — that of confiscation 
of such portion of these arms as shall fall into the hands of any of 
the belligerents on the way to the ports of their enemies. To this 
penalty our citizens are warned that they will be abandoned. 

" The capture of the British ship George by the French frigate 
L'Embuscade has, on inquiry, been found to have taken place with- 
in the bay of Delaware and jurisdiction of the United States. The 
Government is, therefore, taking measures for the liberation of the 
crew and restitution of the ship and cargo. 

" It condemns, in the highest degree, the conduct of any of our 
citizens who may personally engage in committing hostilities at sea 
against any of the nations, parties to the present war, and will ex- 
ert all the means with which the laws and Constitution have armed 
them to discover such as offend herein, and bring them to condign 
punishment. 

" The practice of commissioning, equipping, and manning vessels 
in our ports to cruise on any of the belligerent parties is equally 
and entirely disapproved ; and the Government will take effectual 
measures to prevent a repetition of it." 

In a note from Mr. Jefferson to M. Genet, minister of France, 
dated August 7, 1793, it is said : 

" I have it in charge to inform you that the President considers 
the United States as bound, pursuant to positive assurances given 
in conformity to the laws of neutrality, to effectuate the restoration 
of or to make compensation for prizes which shall have been made 
of any of the parties at war with France, subsequently to the fifth 
day of June last, by privateers fitted out of our ports. 

" That it is consequently expected that you will cause restitution 
to be made of all prizes taken and brought into our ports subse- 
quent to the above-mentioned day, by such privateers ; in defect of 
which, the President considers it as incumbent upon the United 
States to indemnify the owners of those prizes, the indemnification 
to be reimbursed by the French nation." 

In a note to Mr. Hammond, dated September 5, 1793, and 
which was subsequently annexed to the treaty of 1794, Mr. Jef- 
ferson says : 
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" Having for particular reasons forborne to use all the measures 
in our power for the restitution of the three vessels mentioned in 
my letter of August 7th, the President thought it incumbent on the 
United States to make compensation for them ; and, though nothing 
was said in that letter of other vessels taken under like circum- 
stances, and brought in after the date of that letter, the President 
determined that all the means in our power should be used for their 
restitution. If these fail us, as we should not be bound by our 
treaties to make compensation to the other powers, in the analogous 
case, he did not mean to give an opinion that it ought to be done 
to Great Britain. But still, if any cases shall arise subsequent to 
that date, the circumstances of which shall place them on similar 
grounds with those before it, the President would think compensa- 
tion equally incumbent on the United States " (Jefferson's Works, 
vol. iii., pp. 229, 265, 285). 

By Art. VII. of the treaty of 19th of November, 1794 (Jay's 
treaty) — 

" It is agreed that in all such cases where restitution shall not 
have been made agreeably to the tenor of the letter from Mr. Jef- 
ferson to Mr. Hammond, dated at Philadelphia, September 5, 1793, 
a copy of which is annexed to this treaty, the complaints of the 
parties shall be, and hereby are, referred to the commissioners to 
be appointed by virtue of this article, who are hereby authorized 
and required to proceed in like manner relative to these as to the 
other cases committed to them " (United States Statutes at Large, 
vol. viii., p. 121). 

" While in the early part of the present century," says our most 
learned living jurist, " the political department of the American 
Government was engaged in steadily combating the overstrained 
constructions of the law of maritime war, set up by the courts and 
publicists of England, it is remarkable that not a few of the most 
exceptionable of those constructions were at the same time being 
transported, one by one, into our own jurisprudence by the judicial 
department of our Government, with a prevailing tendency to ex- 
aggerate the rights of prize in the interest of captors, that is, of 
maritime depredation." 

Indeed, the Supreme Court, in a case growing out of the War 
of 1812, declared that, as the United States at one time formed a 
component part of the British Empire, their law was, as under- 
stood at the time of the separation, the prize law of the United 
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States, though no recent rules of the British courts were entitled 
to more respect than those of other countries ; yet that, where 
there were no reasons to the contrary, they should regard the 
decisions of the English courts of admiralty (Cranch's Reports, 
vol. ix., p. 191. Thirty Hogsheads of Sugar vs. Boyle). 

Recurring to the different systems as understood previously 
to the Crimean "War, it was very evident that if two nations situ- 
ated like England and France, one possessing the largest military 
marine in the world, and the other a navy only inferior to that of 
its ally, were, as co-belligerents, each to maintain its own peculiar 
principles of maritime law, neutral commerce must altogether 
cease. A compromise of principles was necessary to the coop- 
eration of the navies of the allies. 

Accordingly, on occasion of the commencement of the war 
against Russia, the ministers of England and France communi- 
cated to the American Secretary of State the " declaration " of 
March 28, 1854. By it England waived the right of seizing 
enemy's property on board of a neutral vessel unless it be contra- 
band of war, and France made a similar concession with respect 
to neutral property laden on board of an enemy's vessel. 

Russia, when her war with Turkey extended to England and 
France, promulgated decrees declaring that enemy's goods would 
be regarded as inviolable, and might be imported into Russia, 
and the property of neutral powers on board of enemy's ships 
would not be subject to confiscation except articles contraband 
of war, " the carrying of which," it says, " would render even a 
neutral vessel a good prize." So greatly were the laws of war 
mitigated that, with the single exception of carrying enemy's 
goods in enemy's vessels, the trade, such as it ordinarily exists in 
time of peace, could scarcely have been said to be interrupted. 

The formulating, at the termination of the war, by the par- 
ties to it of the principles announced at its commencement, was 
anticipated by a treaty between the United States and Russia of 
July 22, 1854. The principles of free ships, free goods, and 
freedom of neutral property in an enemy's vessel from capture 
and confiscation, except it be contraband of war, were established, 
with a view to their adoption as permanent and immutable. It 
proposed the accession of all nations who might assent to them. 
That of Prussia was already given by her existing treaty. 
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The declaration of the Congress of Paris, besides the articles 
in reference to the immunity of the cargo of an enemy, when 
not contraband of war under a neutral flag, and neutral property 
under an enemy's flag, adopted the principle of blockade sub- 
stantially as given in the Russian declaration of neutrality. 

The first article of the declaration of 1856 proclaims that 
" privateering is and remains abolished." 

Adopted without being accompanied by any provision accord- 
ing immunity to private property at sea, it would apparently 
operate to the exclusive advantage of the great naval powers, 
particularly England, who would, in the event of a war, have at 
their mercy the entire merchant marine of their enemies, while 
their own would be unmolested. 

The possibility of such a state of things was, of course, suf- 
ficient to prevent the sanction of the proposition by our sagacious 
Secretary of State, Mr. Marcy, unless the views which induced 
the provisions in the treaty with Prussia as drawn by Dr. Frank- 
lin, and the propositions subsequently made to England, France, 
and Russia, by Mr. J. Q. Adams when Secretary of State, were 
carried out to their full intent, and property at sea placed on 
the footing of immunity which it was assumed that it possessed 
on land. 

The obligation of the " declaration," even on the parties to 
it, was always very doubtful. On this point Sir Travers Twiss 
cites with approval the following passage from our last edition 
of Wheaton : 

" The declaration is only a pledge on the part of the states ad- 
hering to it not to issue commissions for that purpose, and does not 
of itself create any new offense against the law of nations ; while 
the admission of the Congress, made at the suggestion of the Rus- 
sian plenipotentiary, that it would not be obligatory on the signers 
of the declaration to maintain the principle of the abolition of pri- 
vateering against those which did not accede to it, received a prac- 
tical construction in the course adopted by England and France, 
and other countries in their declarations with respect to the pend- 
ing contest in America " (Twiss, " Duties and Rights in Time of 
War," p. 423). 

It soon appeared that all apprehensions that the abolition of 
privateering was to work any change in the relative power of 
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maritime nations was without reason. In former times, France 
was in the habit of carrying on her wars with vessels furnished 
by the merchants, and there was nothing in the " declaration " to 
prevent its being done by other nations. An act of Congress 
in 1863 authorized letters of marque and reprisal, but no com- 
missions were issued. The United States had, however, an op- 
portunity of manifesting to the authors of the "declaration" how 
utterly inefficient it ever must be in suppressing the maritime 
resources of an enemy. With the regular navy, the United 
States would have been utterly incapable of blockading the 
Southern coast. It was effected by extending to operations a.t 
sea the same system of a volunteer establishment as they had 
on land. 

At the commencement of the war privateers were fitted out 
by the Confederates ; but experience showing the disabilities to 
which they were exposed in foreign ports, as compared with 
public ships-of-war, the system was soon discontinued, and the 
Alabama and the other cruisers — for whose depredations Great 
Britain was made answerable — claimed the rights of public ships- 
of-war, and were commanded by officers commissioned by the 
Confederate States. 

The suggestion furnished by the course of the United States 
in supplementing her regular by a volunteer navy was followed 
by Prussia during the Franco-German "War of 1870. She invited 
ship-owners to lend their ships for the war, for a remuneration. 
The crews were to be hired by the owners, but were " to enter 
the Federal navy for the continuance of the war, wear its uni- 
form, acknowledge its competency, and take oath to the articles 
of war." In case these ships destroyed or captured ships of the 
enemy, certain premiums were to be paid to the owners for dis- 
tribution among the crews. The French Government complained 
to Lord Granville about this decree, alleging that it was, under a 
disguised form, the reestablishment of privateering; but Lord 
Granville, after consulting the then law officers — Sir Travers 
Twiss, Sir E. Collier, and Sir John Coleridge — replied : 

"They advise me that there are, in their opinion, substantial 
differences between the proposed naval volunteer force sanctioned 
by the Prussian Government and the system of privateering which, 
under the designation of ' la course,' the Declaration of Paris was 
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intended to suppress, and that her Majesty's Government cannot 
object to the decree of the Prussian Government as infringing the 
Declaration of Paris" {Solicitor's Journal, vol. xxii., p. 523). 

My illustrious colleague of the Institute of International Law, 
Bluntschli, has well shown that the suppression of privateering 
does not mean the renunciation of the voluntary service of the 
citizens of a country — or even of foreigners — in maritime war. 

"Nothing," he adds, "prevents a state from forming a body of 
volunteers to be employed as a part of the auxiliary force of its army ; 
so a maritime nation may, with entire propriety, reenforce its fleet 
by adding vessels previously employed in commerce. An appeal 
may even be made to all the forces of the nation — to a sort of naval 
Landsturm — in appealing to all the maritime resources of the nation 
to combat the enemy. The characteristic difference — and which is 
the reason for rejecting privateering — is, that it is not militarily 
organized, that it does not carry on a contest of power against 
power, but it is a contest of individual against individual " (Blunt- 
schli, " Revue de Droit International," vol. ix., p. 552). 

If it might be supposed in the War of the Crimea that the 
civilized nations of the world had reached that point at which 
wars become solely contests involving the opposing military forces 
of the states, leaving private individuals to conduct their own 
affairs unaffected by them, it was not so as to the War of Seces- 
sion. 

It is true that civil wars are calculated to affect the passions 
of men to a degree which does not exist in foreign wars. I have 
now before me a letter from the late Mr. Justice Nelson, dated 
August 4, 1873, respecting a judgment of the Supreme Court of 
the United States in a case which relates to breach of blockade, 
for which, as being rendered in violation of the law of nations, 
compensation was made under the late mixed British and Ameri- 
can Commission : 

" The truth is," he said, "the feeling of the country was deep and 
strong against England, and the judges, as individual citizens, were 
no exception to this feeling. As to the feeling of hostility to Eng- 
land at the time, Judge Black told me that, after my dissenting 
opinion was read, one of the most eminent members of the bar had 
said to him that ' the delivery of it was the greatest mistake of my 
life.' Now," added Judge Nelson, " that the passions and prejudices 
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of the hour had passed away, there are not, or cannot be, two dif- 
ferent opinions in that case." 

One of the great principles established at the Congress of 
Westphalia, of which the admission into the fraternity of nations 
of the Swiss cantons and the Republic of the Netherlands was 
an illustration, and the independence of the American colonies, 
both North and South, a corollary, was that when communities, 
from whatever source deriving their origin, have attained such a 
degree of force as to give to them the consistency of states, they 
are entitled to be regarded as governments de facto, and those 
who constitute them to be considered citizens, not rebels, and 
that, for all international purposes, a government de facto is a 
government de jure. Nor is it necessary, in order to formulate 
this proposition, to go beyond that text-book, a translation of 
which, I presume, is to be found in every law library in the 
country. 

"Civil war," says Vattel, "breaks the bonds of society and of 
the government; it gives rise in a nation to two independent parties, 
who acknowledge no common judge. They are in the position of 
two nations who engage in disputes, and, not being able to reconcile 
them, have recourse to arms. The common laws of war are in civil 
wars to he observed on both sides." 

Neither the Executive nor Congress, at the commencement of 
the difficulties with the South, seem to have distinguished between 
municipal and belligerent rights, nor as to the different jurisdic- 
tions by which they were to be enforced. The first act passed 
by Congress was drawn by the then Secretary of the Treasury, 
and was entitled " An act to provide for the collection of duties 
on imports and other purposes." It was intended, Mr. Gushing 
tells us, to have been substituted for the blockade and other 
Executive measures that had been adopted during the recess of 
Congress. This would have been done, had it not been for what 
he calls — 

"the unwise and unreasonable intimations from foreign ministers, 
that, whatever may be the law as to the parties engaged in the hos- 
tilities, it can never be considered that, in such a contest, neutrals 
are to be placed under disabilities and their commerce subjected to 
restrictions to which they would not be liable in a public war be- 
tween two foreign powers." 

vol. cxxvu. — no. 263. 3 
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According to the eminent lawyer to whom I have more than 
once referred, and who is understood to have been the confiden- 
tial adviser of the Government during a great part of the war, 
President Lincoln contemplated something else than an ordinary 
blockade, and he admits that it is only in that way that it is pos- 
sible to reconcile — 

" the strenuous denial, on our part, of the existence, at the time, 
of such a state of belligerency between the United States and the 
insurgents as justified the recognition of them as belligerents by 
foreign powers, and the numerous acts of Congress asserting and 
regulating the continued exercise, notwithstanding the current hos- 
tilities, of the municipal sovereignty of the Government throughout 
the United States." 

In the War of Secession, the captures of British vessels were 
usually made under the pretense of a breach of blockade. Ves- 
sels sailing with all the regular documents to a neutral port, were 
captured before their arrival at it, and condemned on the alleged 
ground that their ultimate destination was a blockaded port, thus 
pushing to the extreme the doctrine of " continuous voyages," 
based on the revival, during the wars of the French Revolution, 
of the rule of 1756. It was against this pretension that Mr. 
Madison's most elaborate paper, " Examination of the British doc- 
trine, which subjects to capture a neutral trade not open in time 
of peace," was directed. 

The application of the law of blockade to vessels, seized at 
the moment of their departure from a neutral port bound for an- 
other neutral port, however remote it might be from a blockaded 
port, on the mere suspicion that their cargoes, after having been 
discharged at a neutral port, might be transhipped for a block- 
aded port or otherwise placed at the disposition of the enemy, is 
totally opposed to the Declaration of Paris, which, by requiring a 
force before the blockaded port sufficient to effectually prevent 
ingress to it, indicates that it is only in the surrounding waters 
that the police of the blockade can be exercised. So far as that 
"declaration" goes, except as regards privateering, it has con- 
stantly had the sanction of the American Government. Indeed, 
President Buchanan insisted, as a condition to our accession to 
to the " declaration," upon the European powers recognizing still 
further the rights of neutrals and exempting from blockade all 
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commercial ports. The rule contended for during the "War of 
Secession could never have existed, if the doctrine had been 
maintained, which required that a previous notice of the block- 
ade should be given to every vessel — a doctrine sustained by the 
publicists of the Continent, and to the time of our civil war ever 
contended for by the United States, who have, moreover, re- 
peatedly given to it the sanction of treaties, including that of 1794 
with England. It was our rule during the war with Mexico, and, 
however it may since have been disregarded by the tribunals, it 
was likewise declared to be the rule by the proclamations of the 
President at the beginning of the civil war. 

In the case of the Circassian (2 Wallace, p. 135), alluded to 
by Judge Nelson, in which the decision of the Supreme Court 
had been overruled by the mixed commission, her immediate des- 
tination was Havana, and she was captured on her direct course 
to that place, it being claimed that her ultimate destination was 
New Orleans. As the seizure was made hundreds of miles from 
that port, it is unnecessary to state that there had been no pre- 
vious warning by the blockading squadron at New Orleans, as 
Mr. Seward had declared to Lord Lyons was the American rule. 
Moreover, there was no proof of any formal notification of the 
blockade to foreign governments which, it has sometimes been 
contended, rendered unnecessary the indorsement on the regis- 
ter. On the contrary, the fact was fully established in another 
case, that no such notice had ever at any time been given as to 
New Orleans {see Judge Nelson's opinion, in the Empress, 
" Blatchford's Prize Cases," p. 660). 

This point, however, it was not necessary for the claimants in 
the Circassian to establish, inasmuch as the vessel was captured 
several days after the blockade had ceased to exist, by the occu- 
pation of New Orleans by the naval and military forces of the 
United States, and the restoration of the Federal authority, 
though even that fact did not avail them in the court of ultimate 
resort. 

The most interesting question affecting the obligations of the 
parties during the "War of Secession grew out of the reclamations 
of the United States in their character of belligerents against 
England, who, it was contended, had failed to fulfill her neutral 
obligations. That they had grounds of complaint would be im- 
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plied from the terms of the article of the Treaty of "Washington 
of 1871, referring what was called the Alabama claims to a tri- 
bunal of arbitration. 

Distinguished as were the members of the High Commission 
by whom the treaty was concluded, as well as the commissioners 
at Geneva, to whom the adjudication of these claims was referred, 
the value of the whole proceedings, as precedents in the public 
law of nations, is greatly impaired by the anomalous course pre- 
scribed to the arbitrators. They were to be governed by three 
rules which the parties had agreed upon as rules to be taken as 
applicable to the case, and by " such principles of international 
law not inconsistent therewith as the arbitrators shall determine 
to have been applicable to the case." The rules were : 

"A neutral government is bound — 1. To use due diligence to 
prevent the fitting out, arming, or equipping, within its jurisdiction, 
of any vessel which it has reasonable ground to believe is intended 
to cruise or carry on war against a power with which it is at peace ; 
and also to use like diligence to prevent the departure from its juris- 
diction of any vessel intended to cruise or carry on war as above, 
such vessel having been specially adapted, in whole or in part, with- 
in such jurisdiction to warlike use. 

" 2. Not to permit or suffer either belligerent to make use of its 
ports or waters as the base of naval operations against the other, or 
for the purpose of the renewal or augmentation of military supplies 
or arms or the recruitment of men. 

" 3. To exercise due diligence in its own waters, and, as to all 
persons within its jurisdiction, to prevent any violation of the fore- 
going obligations and duties." 

"While prescribing these rules, the British members of the 
High Commission caused a declaration to be inserted in the trea- 
ty, that " her Majesty's Government cannot assent to the fore- 
going rules as a statement of principles of international law, 
which were in force when the claims arose." 

After the existence of the commission had been jeoparded 
by the conduct of the United States in presenting reclamations of 
a national character, and after these had been withdrawn in con- 
sequence of a declaration of the tribunal (somewhat out of the 
usual order of procedure) that these claims which had been termed 
" indirect claims " could not form the basis of a decree of indem- 
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nity, an award was made for the sum, which was deemed to be 
the aggregate value of the property destroyed by the Alabama 
and her consorts. This included the amount paid by the under- 
writers to the insured to whose rights they were supposed to be 
substituted. 

The treaty, besides providing for the functions of the arbi- 
trators, contained the further stipulation that " the high contract- 
ing parties agree to observe these rules as between themselves in 
future, to bring them to the knowledge of other maritime powers, 
and to invite them to accede to them." The last reference which 
we find to this matter, in the correspondence between the British 
and American Governments, is of the date of February 18, 1874, 
when 

"Earl Granville closed the discussion by informing Sir Edward 
Thornton that he did not in the present circumstances think it de- 
sirable to protract the conversation with General Sehenck." 

From the papers laid before Parliament subsequently, it would 
appear that the provision of the treaty which requires the com- 
munication of the rules to other powers, asking their adoption of 
them, had not been carried into effect. This delay, it was alleged, 
arose from the apprehension that the stipulations of the second 
rule might be interpreted contrary to the acknowledged practice 
of the two contracting parties, especially in the Franco-German 
War, as a general prohibition of the sale of munitions of war by 
neutrals to belligerents. 

The two parties were agreed that the rules should not be pre- 
sented to foreign powers for their acceptance without an explana- 
tion which would prevent such a conclusion, and which would 
restrain their operation to those acts which are done for the ser- 
vice of a vessel cruising or carrying on war, or intending to cruise 
or carry on war against another belligerent ; and that they should 
not extend to cases where military supplies or arms are exported 
for the use of a belligerent power from neutral ports or waters in 
the ordinary course of commerce. We are not aware of any at- 
tempt to renew the discussion since it was closed by Lord Gran- 
ville in the manner above mentioned, no answer having been 
given to the resolution of the Senate, passed June 3d of this 
year, asking the President for the correspondence on the subject. 

That such has been the fate of these rules we have no reason 



38 TEE NORTH AMERICAN REVIEW. 

to regret. The interpretation given to them by the Tribunal of 
Geneva would compel the United States to maintain, whenever 
we were neutrals, a naval police throughout the whole extent of 
our coasts, both on the Atlantic and Pacific Oceans. " The due 
diligence, it was said, referred to in the first and third of said 
rules, ought to be exercised by neutral governments in exact pro- 
portion to the risks to which either of the belligerents may be 
exposed from a failure to fulfill the obligations on their part." 

These rules, after being greatly modified by Bluntschli and oth- 
er Continental jurists, received in 1875 the approval of a majority 
only of the members of the Institute present at the Hague. My 
own views, as communicated to the Secretary-General, M. Eolin- 
Jaequemyns, were substantially in accordance with those of Pro- 
fessor Lorimer, who declared that "the three rules of "Wash- 
ington, as well as the American and English foreign enlistment 
acts passed under the influence of the same ideas, are bad in the- 
ory and inapplicable in practice." Mountague Bernard and Sir 
Travers Twiss also opposed their adoption. 

There is no question but that all kinds of contraband articles 
may be sold by a neutral, the belligerent running the risk of their 
being captured on the high-seas by the other belligerent. The 
sole question which has arisen has relation to ships-of-war or ves- 
sels to be employed as such, but it has been held by the Supreme 
Court of the United States, even under our neutrality acts, that 
a ship may be sent to a foreign market, like any other commod- 
ity, and sold to a belligerent. Though it is conceded that muni- 
tions of war may be sold in a neutral country to be used against a 
state at peace with it, and though a ship fitted out and equipped 
for war may be sent to seek a purchaser, it is contended that she 
cannot be sold at home to a belligerent. I have not been able to 
see any other ground on which to rest this distinction than that 
which was assumed by President "Washington's Administration, 
and which connects itself with the well-recognized rule forbidding, 
in all cases, a neutral to permit his territory to be used as a base 
of hostile operations. It was against the use of the port, and 
not against the sale of ships, that the proclamation of 1793 was 
directed. It is from confounding the right to sell a ship-of-war 
in a neutral port with the equipment and dispatch from it of a 
hostile expedition that the difficulty has arisen. 
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The correspondence between the two governments after the 
Alabama escaped in 1862, interspersed with claims about prema- 
ture recognition, was mainly taken up with the accounts of Mr. 
Adams's efforts to induce the English courts to carry into effect 
their own neutrality acts. It cannot but be deemed a matter of 
regret that we allowed ourselves to be drawn into the discussion 
whether the English laws had or had not been executed, thus ap- 
parently withdrawing the case from its only true test, the law of 
nations. Our course was the more inexpedient, as, contrary to 
the system which prevails in the United States, of confiding the 
execution of the neutrality acts, including that of 1818, to the 
admiralty courts, the English act of 1819, which was the law dur- 
ing the long-protracted case of the Alexandra, had given jurisdic- 
tion to the common-law courts. It was only under the act of 
1870 that the change of jurisdiction has been effected. 

I refrain from any minute discussion of the neutrality acts 
of either England or the United States, because they are not 
entitled to be considered otherwise than as municipal regulations 
which may be convenient modes of carrying into effect neutral 
obligations, but cannot, in any way, either limit or extend the 
law of nations applicable to the subject, and certainly cannot 
derogate from the right of sovereigns or from the immunity of 
ships-of-war in the ports of either country. 

The impressions under which this article was commenced, 
that we might, in consequence of the hostilities then supposed 
likely to arise, from matters growing out of the situation of the 
Ottoman Empire, between Russia and England, be compelled to 
a close examination of our neutral duties, have at this time (June 
13th), in a great degree, disappeared. 

The arrival in our waters of a vessel under the German flag, 
having on board officers and men for the supposed purpose of 
manning vessels to be purchased in the United States as Russian 
ships-of-war, invited the attention at least of the public journals 
to the attitude in which we were now and might hereafter be 
placed toward England. 

I would premise that I cannot conceive of the existence of any 
neutral duties when no war exists. Neutrality ex vi termini im- 
plies belligerency ; and a breach of neutrality can only occur with 
regard to a matter arising during a war. 
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I don't know of any case, since England abandoned her prac- 
tice of seizing foreign vessels in her ports during peace, under the 
impression that war might possibly thereafter arise, that the laws 
of war have been applied to a state of peace ; and in those cases, 
when war did ensue, the property that had been taken was not 
condemned as prize of war but as droits of admiralty, which origi- 
nally belonged to the lord high admiral. 

The United States courts have always been scrupulous in rec- 
ognizing the exterritoriality of public ships. In the case of the 
Exchange, reported in Cranch's " Keports ' (vol. vii., pp. 135- 
147), the principle that a vessel bearing the flag and commission 
of a belligerent power was not within the local jurisdiction of 
the neutral law, though claimed by citizens of the neutral coun- 
try as having been forcibly taken from them as prize contrary 
to international law, was fully upheld on appeal by the Supreme 
Court of the United States. 

The exterritoriality of ships-of-war was discussed before the 
tribunal at Geneva, and in the judgments rendered by the sev- 
eral arbitrators ; it being contended, on the part of Sir Alexan- 
der Cockburn, that it was an absolute right, while it was held 
by the other commissioners that it was founded on the principle 
of courtesy and mutual deference between different nations, and 
they contended that it could never be appealed to for the protec- 
tion of an act done in violation of neutrality. 

In the statement of Mr. Adams on this subject, it is said — 

" On behalf of Great Britain it is claimed that the rule is per- 
fectly established that a vessel belonging to any power, recog- 
nized as sovereign or as a belligerent, has in virtue of its commis- 
sion a right to claim a reception and the privilege of exterritorial- 
ity, without regard to its antecedents, in the ports of every neutral 
power." 

Mr. Adams proceeds to say : 

" The authorities quoted to sustain this position sustain it as an 
established general rule. I see no reason to question it, but the 
question that has been raised in the present controversy is an excep- 
tional one, which is not touched by these decisions." 

Mr. Adams then argued that the vessels whose origin and 
conduct were discussed before the Geneva Tribunal were not 
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bona-Jide foreign ships-of-war at all, and that the commissions 
held by them ought to have been regarded as nullities. He also 
considers the case on the hypothesis of their commissions having 
been real, but of these ships having abused the comity of England, 
and of their having been engaged in gross violation of the laws 
of Great Britain and of international law. He gives his opinion 
that, "by such fraudulent abuse of the comity of England by their 
setting at defiance England's laws within its own jurisdiction, 
the perpetrators of such conduct had not only forfeited all right 
to consideration, but had subjected themselves to the penalties 
of malefactors if ever they returned within the jurisdiction which 
they had insulted." 

At all events, none of these exceptional considerations could 
arise in any matter growing out of the recent Russian proceed- 
ings. Indeed, the neutrality laws, neither of the United States 
nor England, contemplated any such cases. The American acts 
of 1794 and 1818 were directed to the operations of privateers 
fitted out by our own people — employed, in the first case, as 
privateers under French colors, and, in the second, by parties 
who were likewise our own citizens, availing themselves of com- 
missions from insurgent governments of Spanish America. The 
English act of 1819 grew out of the wars of the Spanish-Ameri- 
can colonies, and the demands of Spain on England to fulfill 
treaty stipulations. The provisions in the act of 1870, in refer- 
ence to the building of ships, are confessedly not required by in- 
ternational law. 

How can it be said that, for the violation of a municipal law 
alone, a neutral can seize a ship when it has become the property 
of a foreign government ? If one sovereign gives offense to 
another, either directly or through his fleets or armies, the course 
of redress is, at first, to diplomatic representation, or, ultimately, 
if the grievance is of sufficient magnitude, by resort to war. No 
process can be issued in a court of admiralty or any municipal 
tribunal against a sovereign, his ships-of-war, or other property 
belonging to the state. 

I am aware that the case of a steamer intended to be pur- 
chased on account of the German Government, which arose in 
1849, is supposed to be inconsistent with the statement that the 
neutrality act cannot be applied to the public ships of a foreign 
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sovereign. This case was brought to general notice in a late 
number of the Solicitor's Journal, vol. xxii., page 550, referring 
to a note of Mr. Dana's edition of Wheaton, page 561, note 218. 
As the note is the same in substance, and has the same citations 
(" Annuaire de Deux Mondes," 1852-'53, page 485 ; " Congres- 
sional Documents Thirty-first Congress, First Session, House of 
Representatives, Executive Documents," No. 5) as note 38, page 
95 of Lawrence's Wheaton, the case had not escaped my atten- 
tion. On examining the " Congressional Documents," it will 
be seen that there is no attempt to apply a statute of the United 
States to the German Empire, or to exercise jurisdiction over 
a public ship of that country, but that the vessel in question 
never was a German ship-of-war, no title ever having passed out 
of the American owner. Nor was it intended that it should do 
so while the vessel remained in port. The Danish minister, in 
his note to the Secretary of State, April 2, 1849, says that a ves- 
sel had been bought for account of the central Government of 
Germany to be converted here into a war-steamer and fitted out 
as such, yet, " under the express stipulation of retaining her Amer- 
ican character until delivered in a German port, so as to have 
the protection of the American flag in crossing the ocean." In 
this view of the matter the American owner, who was the legal 
proprietor, as well as his vessel, might have been within the cog- 
nizance of the neutrality act ; but its provisions would have had 
no effect as to a public ship-of-war of the German Empire, wher- 
ever built, which had been duly commissioned by the sovereign 
power of that country and bore its flag. 

"What was done, or intended to be done, in that case, was no 
violation of international law. If an offense at all, it was against 
the neutrality act — that is to say, the municipal law of the United 
States. The distinction should ever be kept in view that a breach 
of the municipal law, though it may be of a law relating to neu- 
trality, does not constitute a breach of neutrality as between na- 
tions. That which, if done by a subject, would simply amount 
to a breach of his own law, does not become a violation of neu- 
trality because done by a foreigner. 

" How, then," said the present Lord Chief -Justice of England, 
" can it be said that for a violation of a municipal law alone a neu- 
tral can seize a vessel, in respect to which that law alone has been 



INTERNATIONAL OBLIGATIONS OF THE UNITED STATES. 43 

violated, when it has become the property of the government of 
another state ? No principle of the law of nations is more firmly- 
settled or universally acknowledged than that an independent sover- 
eign or government is not amenable to the municipal law of another 
country. All rights, all obligations, all duties, all liabilities, as be- 
tween sovereign and sovereign, state and state, government and 
government, depend wholly and solely either on express convention 
or on the principles and rules of the common law of nations. How, 
then, in the matter of an infraction of the municipal law only, could 
a neutral state have recourse, as against a belligerent government, to 
the powers which that law gave it against its own subjects alone ? " * 

* In cases other than those affected by their neutrality laws, the United States 
have had occasion to consider the immunity from local jurisdiction of persons acting 
under the authority of a foreign sovereign or state. So early as 1794, the Attorney- 
General gave an opinion that it is a sufficient answer to a suit brought against a for- 
eign functionary for seizing a vessel, as such functionary, that it was done by virtue 
of the powers vested in him by his government (" Opinions of Attorneys-General," 
vol. i., page 46, Collot's case). And in a subsequent case he held that " it is as 
well settled in the United States as in Great Britain, that a person acting under a 
commission from the sovereign of a foreign state is not amenable for what he does 
in pursuance of his commission to any judicial tribunal in the United States " (ibid., 
page 81). 

Another instance, which excited great attention at the time, was the case, in 1840, 
of McLeod. He was charged with arson and murder, in connection with the capture 
and destruction of a steamboat employed by the Canadian insurgents, and for which, 
notwithstanding the act was avowed by the British Government, he was indicted in a 
New York court. The case occasioned not only a conflict between England and the 
United States, but one between the Federal and State governments, Mr. Seward, then 
Governor of New York, refusing to interfere. The acquittal by the jury ended that 
difficulty, against the return of which an act of Congress, transferring all such cases 
to the United States courts, was intended to guard in future. 

William Beach Lawbence. 



